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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


tir 

UBh I £9fH*7 1 

u.i.i i:t* :t court 

fi£* MAY*!l.COHM. 


KATRINA McEACHERN, 
PLAINTIFF, 


ANDREW CONSIGLIO, 

An officcr in thc New Haven 
Police Department, and 

CURTIS WILLOUGHBY, 

• An officcr in thè New Haven 
Police Department, 

individually and in their officiai capacities, 
DEFENDANTS. 


CIVJL ACTION 


COMP L A I N T 







1. The plaintiff brings thi-, action to redress violations by thè 


I defendanta of her righta und* » »Se Conatitution and laws of thè United Statea 

jl 

| and thè State of Connecticut. Late at night, without a warrant and without 

j any cause, excuae or juatification, thè defendanta broke into thè plaintiff a 
» 

j! home, conducted a brief aearch which awakened and terrified thè plaintiff 

I 

; and her family, and then departed having made no arreata and having aeized 
no property. 

2. The plaintiff brings this action to redre»a thè deprivation under 
il color of atatute, ordinance, regulation, cuatom or ujage of a right, privilege 


l! 

I 

i 

.1 

! 


I 

I 


and immunity secured to thè plaintiff by thè Fourth, Fifth and Fourteenth 
Amendments to thè Conatitution of thè United States (R. S. 1879, 42 U. S. C. 
$ 1983), and ariaing under thè law and atatute» of thè State of Connecticut. 

3. The jurisdiction of thia Court is invoked under 28 U. S. C. 

. * •*> 

{1343 (3), this being an action authorized by law to redress thè deprivation 


j under color of law, atatute, ordinance, regulation, cuatom and usage of a 
j riflht, privilege and immunjy secured to thè plaintiff by thè Fourth, Fifth 
SI * nd F ourteenth Amendmenta to thè Conatitution of thè United States. 


4 . During all times mentioned in thia complaint, thè plaintiff was, 
| and ahe stili is. a Citizen of thè United Statea, and ahe reaided, and now 
jl resides, in thè City of New Haven, State of Connecticut. She is of full age. 

li 


5. At all times mentioned herein thè defendanta were duly appointed 
ji * nd presently acting policc officers in thè Police Department of thè City 


il of 


New Haven. 


6. At all timea material to thia complaint, thè defendanta were 

1 employed as police officera of thè City of New Haven, State of Connecticut. 

I 

| and were acting under thè color of their officiai capacity and their acta were 

ij 

jj performcd under color of thè statutes and ordinances of thè City of New 
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/' 


ij Haven and of thè State of Connecticut. 


7. During aìl times mentioned herein, thè defendants and each of 


them, separatelv and in concert, acted under color and pretense of law, to 


wit, under color of thè statutcs, ordinances, rcgulations, customs and 


I usages of thè State of Connecticut and thè County of Nc Haven and thè 


; City of New Haven. Each of thè defendants here, separ.. ly and in concert. 


engagcd in thè illegal conduct herein mentioned to thè injury of thè plaintiff 


| and deprivcd thc plaintiff of thè rights, privileges and immunities secured 


]' to thè plaintiff by thè Fourth, Fifth and Fourteenth Amendments to thè 


jj Constitution of thc United States and thc laws of thè United States and thè 


State of Connecticut. 


8. At approximatcly 4:30 A. M. on July 7, 1971, thè plaintiff 


ij and her family were asleep at their home at 671 Winchester Avcnue in 


i! thè City of New Haven, State of Connecticut, Suddcnly, without warning 


ii and without announcing their prcsence or identity in any way, thè defendants 


j! and other persor.s whose identity is unknown to thè plaintiff broke down thè 


! rear door to thè plaintiff's said homo and entered thè premises. The 


■; defendants and their companions, all of whom were unknown to thc plaintiff. 


!ì were not in uniform and did not identity themselves in any way. With drawn 


J. guns, thè defendants and their said companions searched thè plaintiff's 

|‘ 

,| home whi’e directing at thè plaintiff and her family, a stream of vile and 

j. • 

j! abusive language. Defendants and their said companic s thereupon left 
plaintiff s home, having made no arresta and having seized no property. 

I 

9. All of thè events describcil in paragraph eight were conductcd 
! without thc authorlty of a warrant and were utterly without justification or 


! excuse in fact or in law. 
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■j 10. Each of thè defendants, scparately and in concert, acted 

I* 

|! outsidc thè scope of his jurisdiction and without authorization of law and 

i. 

•j each of thè dcfendants, separately and in concert, acted wilfully, knowingly 

( 

J| and purposefully with thè specific intent to deprive thè plaintiff of her 


right to: 


A. Freedom from illegai search and seizurc of her 


|i person, home, papers and effects; 


jj B. Freedom from illegal detention and imprisonment; 

jl 

C. Freedom frcm physical abuse, coercion and intimidation. 

II 

j; All of these rights are secured to thè plaintiff by thè provisions of thè 

[j Fourth Amendment and thè due process clause of thè Flfth and Fourteenth 

!| 

; Amendments to thè Constitution of thè United States, and by Title 42, 

I 

i 1 

.j United States Code, Section 1983, and by Title 18, United States Code, 

{!. 

ij Section 245 (1968), and by thè statutes and laws of thè State of Connecticut. 

j; 

11. As a result of all thè foregoing acts committcd against her by 

lì 

I thè defendants, and each of them, plaintiff sustained injury to and loss of her 

J 

* reai and personal property and effects, pain and suffering, degradation, 

I 

i humiliation, embarrassment and fear. As a result of thè said acts thè 

'I 

Ì| plaintiff has feared, and continues to fear, a repetition of thè said acts 
i of thè dcfendants and as a result has suffered and continues to suffer 
J anxiety and mental and emotional distress. 

il 

WHEREFORE plaintil. demands judgmer.i against thè defendants 

». * 

1 

•i and each of them, jointly and severally. in thè amount of TtVENTY-FIVE 
|ì 

■j THOUSAND DOLLARS ($25,000.00) and she further demands punitive 

r 

,• damages against thè dcfendants, and each of them, jointly and severally, 

I ir. thè amount of FIFTY THOUSAND DOLLARS ($50,000.00), plus thè costs 
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UNITED STATES DISTRICT COURT 


DISTRICT GF CONNECTICUT 


KATRINA McEACKERN, 
Plaintiff 


ANDREW CONSIGLIO, ET ALS 
Defendants 


CIVIL ACTION 
FILE NO. 14908 

MARCH 3#, 1572 


A N S W E R 


Each ar.d every ailegation of thè complaint inscfar as thè 
same are directed against thè defer.cant Andrew Consiglio is here- 
by denied. 


THE DEFENDANT 


w <*r 

/' 
r 90( 


ìy. '. vji.-eeb\i‘ i,e*c ror 
G/'EENFì;L'L\ YfilJLK S. JAC03S 
f his a^tgcr.eys 
900 Chapel /Street 
New Haven,^Oonr.ecricut 


THIS IS TO CERTIFY that a copy hereof was mailed to John R. 
Williams, attorney for thè plaintiff, at 265 Church Street, New 
Haven, Connecticut, on March 3$, 1972. / 


7 * y^-v^s R. >Oreenfield 

3 / . 
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UNITED STATES DiSTRiCT COURT 
DISTRICT OF CONNECTICUT 


I 




Ctvll Action No. 14908 


KATRINA McEACHERN 
« VS. 

3 

ijANDREW CONSIGLIO and CURTIS 
| WILLOU3HBV 

DEFENDANT, WILLOUGHBV'S, ANSWERTQ COMPIEI NT 

1. Paragraphs 1,7, 8, 9 and 10 are denied. 

# 

, 9 

2. As to paragraphs 2, 3, 4, 6 and 11 this defendant has no knowledge 

or Information sufficient thereof to form a bellef and therefora leavas tha 
plalntlff to her proof. j 

3. Paragraph 5 is admittad insofar as it pertains to thè defendant, 
Curtis Willoughby; thè defendant has no knowledga as to thè other defendants 

and therefore leavas thè plalntiff to her proof. • 

* , 

THE DEFENDANT, 

. Curtis Willoughby 


BV 


GEORGE L. EASTMAN 
Hls Attorney 


!. This is to certify that a copy of tha foregoing was rràiled postaga prepaid to 


j; all counsel of record. 


GEORGE L. EASTMAN 
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UNITED STATES DISTRICT COURT 




• 

Jury demand date: 

4/3/72 by Defeudant, Andrew 




Consiglio 

7/31/72 by Defendant, curtis 

C. Alo. 106 Rorv. 



— —- ■■ ■ 1 

TITLE OF CASE 



v?i I loii^riby 

ATTORNEYS 


KATRINA McEACHERN ____ 

vs. __ . _ _ 

/ ANDREW CONSIGLIO,. An. Officer in t hè. 
New Haven Folice Department, and 

CURTIS WILLOUGHBY, An Officer in thè 
New Haven Police Department, 

Individuali^ and in_their officiai 

_eapacities_— .. 


For plaintiff: _ 


. John R. Williams 

- 265 Church Street-Suite 603 

_ New Haven, Conn. 06510 
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1972 

2/23 


7/31 


12/20 


5/1 0 

Hkl 


I'Hocekdincs 


D*t€ OrJ* 
Jiifltcmcnt ? 


Complaint filed. Summons issued and together with coplea 
o£ same and of complaint, handed to thè Marshal for Service. 

Marsbal's Return Showing Service, filed.-Summons u Complaint!. 
Appearanee of Atty. James R. Greenfield of Greenfield, Krick 

i Jacobs entered for defendant, Andrew Consiglio. ... . 

| Answer, filed by defendant, Andrew Consiglio. 

Demand for Jury Trial, filed by defendant, Andrew Consiglio. 
Appearanee of Atty ,_Pona_ld G.Jtfalsli entercd_fon_defendant 
Curtls Uilloughby. _ _ _ _ _ _____ 

Demand for Jury Trial, filed by defendant Curtis WilJoughbv. 
Appearanee of Atty. George L. Eastman entered for defenclarit 

Curtls Wiiloughby. 

. Interrogatories to Defendant Curtls Wiiloughby, filed by 

Plaintiff. _ 

Interrogatories to Defendant Andrew Consiglio, filed by 
Plaintiff. 

Request for Entry oi Default agaìnst defendant Curtls 
Wiiloughby for failure to ilead, filed by Plaintiff. Default under 
Rule 55(a) entered. Markowski, C. M-5/7/73 Copies inailed to all 
Counsel._____ 

Motiqn. for_Leave_to_lt>ke Deposltions by lleans of a Tape Re 
corder,. filed by_Fla i.nt i f £._ 

_n?nriug_cn .llainLiffLi_ 14 }tiou_Xor_Leavu Lo tabe Delusiti nna 

by lìcans of. a -laps.Racordcr. Hotion grani ed ; et ipuL:r. Lon_ on j»ro- 
..rLpdure_J;o he_suhmitted. ' Ultimo;:, U. iiagistraUi. IL-5/22/73. 


Copi'S_n>ailetl_Lo.all.eouasul.. .... 

« _ _ __.• 

- • 1 • » I . !. j t 

• » . 1.* Ì_!I* ‘J 


< • r - . . ; - . . * .* v • . • *• : 

. «J ~~ w-»«■»- # -, -. 4 


Answers of Defendant, Andrew Consiglio_to. .Plaintiff.!s_ _ 

Interrogatories, filed.__ 

Tre-trial conference.held-beforeJudge Newman 1-24. No orde» - 

needed.___ __ 

Defendant, Curtls JJLlloughby's .Answer to In ter roga tories , 
fi iùu* _ 

Defendant, Wi ll.oughby ' s Answer to Compia in t", "filed . 

Pl'iced on trial lict. 

Appearanee of Atty* Roger J. Frechetto entered Po»* defendant 
Andrew Consiglio. 

Jury Trial Coiwnences. Interrogatories foi Veniremen, filed 
»y deiendants. Plalntlli's questions for voir dire exam, filed by 
ilaintlff. Court reviews voir dire questions witli counsel. 29 jurois 
espond to roll cali. 3 jurors excused for cause. Basi,. panel oi 
!0 names drawn. Challenges; Plaintiff 4; Deft Consiglio 3, 1 waived 
•eft, Wiiloughby 4. 8 jurors impanelled and sworn. Panel excused 

•olii Wed., May 13, 1974 at 10 : U0 A.M. Newman, J. M-5/14/74 

Jury Trial Continues. plaintiff s Proposed Interrogatories 
to thè Jury, filed. Plaintiff s Brief Regarding thè "Good Faitli" 
Delense, filed. Defendant's (Consiglio) Request to Charge, filed. 
Question re thè peuding entry of default that.has not been set asidc, 
raised, Deft. Wiiloughby make orai request that default he reopened. 
Mot fon granted - default is vacated and trial to continue as to botli 

defendants. 7 jurors report to thè courtroom (Stanley Ward reported 
111 and excused from tliis case.) 2 Plaintiff s witnesses (WillougHby 
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». C. no fu», tm Pocket Cp.ioiutioa KATRINA McEACHERN v. ANDREW CONSIGLIO, Officer, et al 



PROCEED1NGS 


DaU Ordcr <n 
Judfmcnt Nuli 


5/J.6 


6/14. 


and Consiglio) sworn and testified._-Jury_excused while counsel 
argue probable cause oti.informantand arrest_and seareb.._ Court 
sustains objection to informant !&.identity^_. _ Court linds probable 1 
cause on arrese and search. ...Plaintiff 's Brief Regarding Illegal 
Search, filed, _Plainti£f Katrina McEacliern,_sworn and testified. 

Plaintiff's_ Exhibits ,1 thru b_filed_Court- adjourned at 5:04 P.M. ; 

to_May 16, 1974 at 10:00 A.M._Ncwmau,-.J._ M?5/16/74 __ 

-Jury_TriaI Continueg, 7 jurors present._ Plaintiff resumes 

stend_ior j:ontiDued cross-examination.__Plaintiff's Exhibits 7 thru 
11 filed.__ 4 Plaintiff's witnesses_sworn and testified. Plainti££ 
rests_.at..l2:05 P.M, Defendant Consiglio is recalled to thè stand j 
for further.questiooing, Defendants rest at 12:07 P.M._Jury ex- 
cused for lunch.._ In. the_abs£nce jq£ the._jury,_Defen dants move £or 

directed yerdijLt. _HotiQiLdenied._Sununationa: _ Plaintiff 2:20 - 

3:05 P.M. ;_Deft. .Consiglio 3:05 r..3:23 P.M. ; Deft. Willoughby 3:23 - 
3:26 P.M. Plaintiff Closing 3:26 - 3:45 P.M. Court's Cliarge 3:45 4. 
4:15. P.M._ John Eliot drawn as alternate juror and is excused sub- 
ject to cali,... Jury, retires to jury rooro at 4:16 P.M. No exception 
to charge taken by plaintiff. Pefendants take exception to charge. 
Court vili not charge further. .Verdict form and full exhibits 
handed to jury at 4;20 P.M. and they commence deiiberation. Jury 
returns at 5;27.P.M.. with a verdicf in favor of each of thè defen- 
dants. Court accepts written verdict and orders same recorded. 

Jury excused subject to cali and Court adjourned at 5;30 P.M. 

Newtnan, J , M -5/17/74 __ 

___uvi c .:ì 1 w i.wfcs ór n fecondi n. . :fT. e la J n . .a \ lITlj'jV 


Xl' ^lal/ T jiilcl. .Joto , !.. ___ 

-Court Apportar'e Unt ati of procaeJln f -:ii liciti on i..,y ìó. Ì ?7* 

_^ __” __ “ 

__Judginent entered that plaintijf reco ver notbTngof thè 

defendants and that this action ishereby dismissed. Markowskt. C. 
M-5/17/74 _ Co p ie s ma 1 1 èà_. --— — 

— -w ’fli i r; i n pjrt.-y l a . ~ grcs vf pr uo u ndfi.ee '.èld mi il!» i r i$f 7 t _ 

- j:.Lo1/_. ILl^.2. _Lula,_ 

-Notlce of Appeal, filed by plaintiff. _CÓpies mailed to U.S. 

^ourt of Appeals and all counsel. - _ 

Cash Bond in thè amount of $250.00 filed bv nlalntiff 


r . .r- 3 Jond in thè amount of $250.0Q filed by plaintiff and 
. I deposited in thè Registry of thè Court. 

7713 | _Cnsrt: TU. t ..rr v* -, 1 ::ar« script Z f proccedln^a hnld on Kj\~T5.’ 

ga ~ t . ~— — —* 
















IN THE UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF CONNECTICUT 


KATRINA McEACHERN 


V8. 


Plaintiff 


ANDREW CONSIGLIO, An Officer in thè 
New Haven Poiice Department and 
CURTIS WILLOUGHBY, An Officer in thè 
New Haven Police Department, Indi¬ 
viduai^ and in their officiai 
capacities 

Defandante 


B E F O R E 


Civil No. 14908 


May 16, 1974 

New Haven, Connecticut 


JON O. NEWMAN, U.f.D.J. 
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li 

!l 


r.O MAINSIKUI 


SANDER5, GALE & HUSSELL 

CI HI II ic i. srii.ot . il Bfiomni 


1A1 CHUICH simt 






APPEARANCES : 


FOP THE PLAINTIFFi 

II 

II 

JOHN R. WILLIAMS, ESQUIRE 
265 Church Street 
New Haven, Connecticut 

FOR THE OEFENOANTS: 

ROGER FRECHETTE, ESQUIRE 
Corporation Counsel 
215 Church Street 
New Haven, Connecticut 

GEORGE EASTMAN, ESQUIRE 
265 Church Street 
New Haven, Connecticut 
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13 
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4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. WILLIAMS: I going to be quite brief, 

if your Honor please, bec&use obviously your Honor 
has read thè Dorxnan case as veli as thè rest of us 
bave and has read Jones* 

I think that there are a rumber of dis- 
tinctions between thè situation existing in Dorman 
and thè situation existing here and those distinctions 
are not only thè absence of thè gun and not only thè 
fact that there was a violent crime involved and — 
incidentally, it is important to note that it was a 
crime in which there had been actual, and from reading 
thè facts, utterly uncalled for, unnecessary violence 
and abuse diiocted towards thè victim of thè crime in 
thè Dorman case, whereas none of that is present here. 

In addition, there was thè fifth point 
which thè Court knows, and that is thè likelihood of 
escape. If there is not a swift approhension there is 
no suggestion that that was so here. Indeed, thè 
suggestion was they were subsequently going to go to 
another place in thè City of New Haven for thè purpose 
of cutting thè drugs and then presumably be returning 
home at thè conclusion of that. 

'fhere was no suggestion they were about 
to make an escape, whereas in thè Dorman case there was 
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14 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 il 

’ 6 : ! 
H 

17 li 

18 
19 


20 |ì 
„ 

i 1 

22 ; 

23 li 
11 

24 j 

25 II 


reason to ballava Dorman would discovar shortly that 
ha had batrayad his identity, wharaas with regards to 
tha Jones brothars it's just axactly tha opposite. 
According to tha detective, they had reason to ballava 
thay had baen conducting this kind of business as a 
ragular mattar for a long timo. 

And, of course, we hava tha problera of 
its axistonca at night* That obviously was present 
in Dorman as woll but thè distinction thara is that tha 

, • i 

entry in thè Dorman casa, as tha Court says, was though 
not voluntarily peacaful. That is, tha woman in tha 

I 

house opaned tha door and admitted tham. That situation 

I 

obviously is not presant bora and indeed tha raannar in I 

| 

which tha officers entared, tha speed with which they j 
antared, mado it imposaible for somaone to coma to tho 
door to meat tham aven under theirversion of thè events 
THE COURTi Let me ask you your view* 

This caso Bristle8 with legai issues on which there is 
scant guidance, unhapplly. 

The Dorman Court, as I raad it, seems to 
aggregate all of tho circurostances surrounding thè 
antry in detorming whethar thè Fourth Araendment was 

| 

violatod. There are many casas, as you know — you 
cited some of them to me, which focus on tha method of 
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15 

•ntry aa being a circumatance which la beyond thè pala, 
ao to speak,in and of itaelf tainta an entry, wholly 
apart freni whether there waa probably cause or reason- 

t» 

ableneas to affact thè entry at all. 

I an inclined to think thè saparation 
ought to be made. The Bivena case in our Circuit 

| 

aeemed to make it. The Court talked about thè officera 
reaponaible belief in thè validity of thè search and 

I 

of thè manner of making it, which implies to me theae 
are two separato aspecta. 

Now, i just raÌ8e it to you to inquire 
what your view ia. 

MR. WILLIAMSi I think they are cloarly—j 
firat of all, Dorman didn't raiae that problem because 

! 

it wasn't preaent in thè Dorman case and in aggregating 
thè factors which they did aggregate, all of thè factors 
that they brought together had to do with thè reaaon- 
ableneas of making thè entry without thè warrant, but 
thè casca on easentially thè knock and announce case, 
if you will, «uro thè sane whether there ia or is not a 
warrant, and in some of thè knock and announce cassa 
there is a warrant and some there ia not a warrant,and 

| 

all of thoso cases have treated that aa a separate 
iaaue. 
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Indeed, tha aarliest case* in this country 
on that subject whlch did arise in Connecticut, if 
memory serves, vere cases whera there was a warrant. 

It seems to ne a damage action against a bonds person, 
who it was described as a bali, in thè decision, what- 
ever that may mean, involves soneone who had, if I 

I 

remember correctly, an order of some kind directing him 
to make thè apprehension but it was a situation where 
he broke in without going through thè adequato pro- 
cedures. 

It seems to me that case has been cited in 

some of thè Connecticut decisione that I have referred 

. 

your Honor to. So I do think that it is a complotely 

j 

separate issue. I think that obviously we ara entitled 
to prevali with respect to both of those issues on thè 
law. 

I don't think I need to say anything to 
your H>nor on damages because your Honor has hit thè 
point which has been made by a myraid af cases such as 
Basista va Weir, Sullivan against Little Hunting Park 
and all of thè others, that a violation of federai con- 
stitutional right resulta in damages of some kind and 
it's only a question of how much damages. 

THE COURT: What about Mr. Frechette's 


r ,0 MAIN STttFt 
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law torta where you talk about not only phyaical injury 

... 1 

point that thè lost wagea are not appropriate aa con- 
aequential damagea — actually, it'a not loat wagea. 

Z don't think there waa teatimony that wagea were loat. 

MR. FRECHETT12: She aaid ahe didn't work 
for three daya and ahe got three aomething an hour. 

THE COURT} I don't think ahe aaid 

ahe didn't draw her pay. 

MR. FRECHETTE: That doean't make her 
different — X'ra not claiming collateral aa a defenae 
to thia. 

THE COURT: Z thought that thè burden 

I ' 

of thè teatimony waa not that ahe waa out dollara but 
that thè dÌ8trea8 of thè 8Ìtuation aimply cauaed her 
uhe upset and thè inconvenience that necessitatod 
ataying hoxne and it waa thè diatreaa that waa being 
alleged in thè dollara. 

MR. WILLIAMSt That ia correct. There 

I 

waan't teatimony on it but thè trump ia that what ahe 
did waa tako day8 off that ahe had coraing eo ohe waa 
compenaated for thoae days. 

THE COURT: You are not claiming that I 

| 

dollara reproaented by those houra. it'a aimply an 
indicia of thè diatroaa? 

MR. WZLLIAMS: Yea. 
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probably thè only state in all 50 that haa it this way. 

1 ° 

MR. FRECHETTE* Your Honor overrulod me 
that there was no export testimony to bring that to 
bear^ so I claim that's not properly before you. 

I 

THE COURT: I don't think that is such 

a technical medicai aspect. 

MR. FRECHETTE: I realiza that your Honor 
has ruled against me. 

May 1 answer two questiona that vere 
raised in your comme. '-.s with Mr. Williams. 

MR. WILLIAMS: I wasn't quite through. 

The only other point I vao going to make was in 
response to Mr. Frechette's attempt to analogize this 

i 

action to a State Court action. The analogy he neglected 

I 

to draw was thè treopass situation on which we are all 
aware always resulta in some damago. 

It goes without saying, even if you draw 
a stato analogy you have damages and it's only a 
question -- 

THE COURT: What about another very 

| 

tro ubi e serie part o t this case, which is thè appropriate 
standand for tho trior, for thè jury if it's a jury 
case or for me if tho burden of Mr. Frechette's argument 

I 

is that thè caso is so clear that it need not bo sub- 
mitted to thè trier under normal court-jury division, 
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and your polnt hai boen that thare la no good falth 

dofenao bara? 

MR. WILLIAMS: That'a correct. 

THE COURT: Indaad thera la not avan 

a probable causa defense. You come at that apparently 
from traspasB caaes? 

MR. WILLIAMS: Yes. 

THE COURT: I am very skeptical of 

that argument bacauaa it aaems to ma that tha law of 
traspa88, while it doas dany tha Citizen trespasaer 
a good defense, that ha stumbled on to aom 3 body — ha 
ia a traspassor avan though ha thought it vraa his own 
homo • 

But a polica officer, who haa probable 
cause to make an arroot and roasonable grounda to think 
a person ia on a cartain proparty, as i understand it ! 
ia not a trespasaer if ha goes onto that property to 
make thè arrest. 

MR. WILLIAMS: My understanding, your 

Honor, is that on thooe facts without mora, ha is not 
a trespassar if he is correct. If ho finds thè person 
thore. But that if thè person isn't thera, if he is 
miataken, then ho is a trcspasser so he entors at his 
perii. 
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THE COURT» I don't think that ia thè 

way that Harper and James treatise views it. I£ 
Connecticut has a special law ~ 

MR» WILLIAMS» No» Connecticut doesn't. 

THE COURT» I don't think so. 

MR. WILLIAMS» It's my understanding, 

your Honor , is that if thè offense for which thè person 
vas being sought was one which posed immediate danger» 
that would be a different kind of situation. In thè 
restatement there is an example cited of a person who 
has probable cause to belleve that a person inside thè 1 
house is attempting then and there to commit thè crime 
of murder and it turno out he was mistaken, a police 
offlcer, and thè restatement says under those cir~ 
cumstancea thè entry is proper, it's not a trespass, 
but I think that thè distinction that is drawn there is 
that there is that immediate threat because elsewhere 
tho restatement otates that with regard to any privilego 
°* «ntry, if it turns out that thè person entering under 
a reasonable believe that he was so privileged is wrong, 
then he is a trospasser. 

I think there is anothor distinction which— 
THE COURT» That is not said with 

police officers — that is just said in thè generai 
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MR. FRECHETTE: Palr anouah. Thank vau. 

oontext of a oitlzan who thinku ha has thè right to be 

l 

on tha proparty and it turna out ha la wrong. | 

MR. WILLIAMSi Tha raatatamant offara no 

examples on that point with regard to policemen. It 

I 

does offer thè axaraple of a aherlff axecuting a Writ 
and auggeata that thara it ha makaa a raaaonabla mlatako 
ha la a treapaaaer. In that partlcular — 

THE COURT: I think on that point I 

a» prepared — what I understand to ba thè Harpar and 
James statement of common lav, that thè police officer, 
it he has probable cause to arrest and raaaonabla 
grounds to believe thè peraon to be arrested is on tha 
property, then he la not a treapaaaer. 

Now, what thè standard la by which thè 
raaaonablenesa of hit conduct should be judged la 
another queation but at leaat I don’t think it takea 
out of thè case whatevar dofense it ia that thè Bivens 

I 

case haa put into it and that is another troubleaoma 
probiem. 

Prankly, I had thought fron» Pieraon that 
thè only iasue was whethor tho conatitutional violation 
had been committed that is to Bay, whethor there haa 
been an invaaion of thè Fourth Amondment right, and I 
think that*a what thè Pieraon caso aaya. It uses yood 
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faith in anothar oontaxt as to thè officer's raaponaibla 
ballai that a lavyer latar daclarad uneonstltutional 
va a valid at thè tinte ha actad, and thè casa you clted 
from tha Savanth Circuit» I think your Brlaf says thè 
Pifth Circuit but Z know thè case you maan — 

MR. WILLIAMS: It is Joseph against 


Rovlen. 

THE COURT: The Savanth Circuit nakes 

that point very clear, that thè good faith dafense is 
soraething quite apart from thè probable causa dafensa 
and is not a second lina of dafensa» as it vera. Tha 
Blvens casa in this Circuit» it scema to me» is quite 
diffaront and there both thè majority and thè concurring 

I 

opinione say that there are tvo linea of defense» and 
thay distinguisi) thè constitutional standard and vhat 
Judge Lumbard calla thè lesa stringent standard, which 
is a defense to a police officer's liabllity. 

Now, I am troublod by that but I think I 
am obllgod to follow it. 

MR, WILLIAMS: If it please tha Court, 

I do think that Bivens is not appllcable straight aerose 
thè board to an action under 1983 against Stato Police 
Officers. 

THE COURT: I think it is. Tho Court 
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saya what they ara dotng thara ia applying tha aama 
standard that would ba ao in a 1983 action. Z auapact 
what you'ra raally saying ia that he ought not to hava 
coma to that conoluaion. 

MR. WILLIAMS: It ia dictum — 

THE COURT* It ia dictum but it 

couldn't ba a olaarar expreaaion viawad and I raally 
don't think I can disrogard it. 

MR. WILLIAMS: I certainly can understand 

tha problem that thè Court prosante. I can only aay 
that I think that thè law ia not that way. I think 

j 

that thè law is that there ara tvo linea. I think that 
follows certainly from your nonor'a daciaion in tha 

I 

Thamel against Eaat Hartford. 

THE COURT: Thamel, of course, involved 

a misdemeanor and tha common law thara is ao different 

j 

from thè law of faloniea that I just think that it'a 
all right to otay with Pieroon for tho common law when 

I 

you'ra dcaling with an area where tha common law makes i 
a diatinct differonce. 

Once you are in thè area of a felony arroot 
and aearches to apprehend suapected folona, thon it 
aeema to me tho Divons caae tallo ma what atandard I 
am to apply. 
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MR. WILLIAMS: I can't argue thè Bivons 
case has been distinguished and been distinguished by 
thè Second Circuit — I do think, however, — 


THE COURT: 


I will observe that whon 


Judge Lumbard carne to apply an aspect of thè ruling in 

| 

Arroyo, he didn't draw thè sanie distinction. That was 
excessive force. He just said there was excessive 

force. He didn't say to himself thè question was, a, 

% 

is there excessive forco and, b, did it offer reasonable 
belief he was using only necessary force, so thè state 
of thè law is very unclear on thia but I am afraid that 
thè last word of thè Court of Appeals is what I bave 


to follow. 


THE COURT: 


Now, I am also not at all 


certain that I was right yesterday in acceding to thè 
view of both sides that thè probable cause question is 
for thè Court and I'm even lesa aure of it today 
because now there is a conflict in thè testimony that 

I 

bears on probable cause. 

If thè facts were totally undisputed that’s 
ono thing but now there is a sharp conflict in testimony 
of whothor thè officers inquired once they were in thè 
house and there is soma conflict as to v/hother they 
gave notice boforo. 
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I can appreciate what thè defendant'e 
agrument is going to be, that thè young lady didn't 
bear thera because she was on thè phone, but I think 
it is a fair iasue for thè trier of thè facts aa to 
whether they didn't hear them or they didn't announce 
their preaence and particularly aince there ia auch a 
conflict aa to what was aaid inside, any jury, any 
fact finder that disbelievea thè officer on what he 
aaid inside is certainly entitled to disbelieve him on 
what he claims he aaid outside, so I think those are 

issues for a trier and under thosecircumstances, 
although I am going to run thè risk, if not thè certainty, 
of confusing thè jury I think I have to give them a 
very elaborate reasoning procesa to go through. 

I think I have to first teli them thè 
factora that bear on probable causo and then I have to 
explain to them that even if there is not probable 
cause or both to arroat, to go in to arreat on thè | 
manner of entry, all those three elements, even if there 
is not probable causo thè officers have a defense if 
they have thè subjective good faith to believo that 
what they wore doing was valid and if objectively that 
waa a reasonablebelief. I think that is what thè 
Divons court wants mo to do. 
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MR« FRECMETTEs May I be heard on that» 
THE COURTI This may be one of thosa 

aituationa where it'a aaaier to epin out thè atandarda ! 

I 

in appellant opiniona than to givo jury charge8 but Z 
think that la what I am faced with. 

MR. FRECHETTEx If your Honor io, aa your 

Honor aaya, going along with Bivens than you are right 

back where you were yeaterday, I reapectfully aubmit, 

• | 
bocauao there is no testimony from anyona that they 

| 

did anything but act at thè tip of an informar rnd we 
went through all of that. 

THE COURT» I under otand that but I 

dòn't think — 

MR. FRECHETTEi Evcn if you diaboliovo 
your firat teat on thè roaaonableneaa, thero is no 
gueation on probable cauoo from anybody. 

THE COURT» You mean probable cauae 

to arrost tha Jonoo brothsra? 

MR. FRECHETTEx That*a right, and to ontor 

thè houae. 

THE COURT» No. I think there io a 

fair iaauo aa to vhether there ia probable cauae to 
enter thè houae. Now, if i had to rulo on it as thè 
trior it would bo a vory cloao question in ny mind. I 
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indicated yesterday I thought there was probabla cause 
because I vaa not considering lt as a soarch. X was 
considering it only as an arrest and X was also dis- 
regarding thè night factor. 

X am satisfied that X was wrong in dis- 
regarding those two factors, that thè entry ought to 
be viewed as a saarch to arrest somebody. 

The question is, is it a reasonablo thing 
to bave dona. Xf X had to rule on that X would be 
very troubled by it and X am not at all aure X would 
come out thè same way X indicated yesterday but what X 
am beginning to be more persuaded of, that I ought to 

i 

make that judgment, that at a minimum there is a fair 
issue for thè trier on that question» 

There io certainly so cloarly a valid 
entry that I ought not to let a trier even considor 
it. 

MR. FRECIIETTEi Nothing changed aince yes¬ 
terday, your Honor. 

THE COURTi The facts haven't, but thè 

appropriato standard has in my mind. 

| 

MR. FRECIIETTE* There is nothing that has 
come into ovidence today — 

TIIE COURT i I under stand that. 
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MR. FRECHETTE » That ha8 anything to do 

! 

with thè situation that we diacuaaed yesterday. 

THE COURT: I quite aqree with you. 

The facts on that have not changed at all but my view 
of thè atandards have changed. 1 think Z was wrong 
yeaterday in doterraining thè 8tandard. Now, whethor 
that changes thè reault ia not automatic , but I do 
think that thè iasue is one for thè trier and not to 
me. After all, in Bivena thè court aays thè officore 

I 

have a defonae if they plead, which waa Mr. Williams' 
point — ho wants -- if they plead and prove probablo 

! 

cause and good faith, veli, I have to beliave that when 

i 

thè court said prove it, they then prove it to thè 
satiofaction of thè trier. 

MR. FRECHETTE: . I submit for your Honor's 
considoration that there ia no evidenco from v/hich 
reasonablo roen could differ and, thcrefore, it's not 
an issue for thè fact but for thè — but for tho Court. 
Nothing has changed on that point. 

THE COURT: I agree with you that thè 1 

facta haven’t but if thc test ia whether they have 
roaaonable grounds not merely to arrest but reasonablo 

| 

grounds to go into tho dwolling to arroot and to do 
it at night, that standard ia not a claar — in not 
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clear on thasa facts. 

MR. FRECHETTE: Let me auggeat — * 

THE COURT: It is at a minimum, if I 

had to rule on it, I might well rule thera wasn't 
probabla cause but at a minimum it's aufficiently within 
thè gray, that I can't say it would ba unreasonabla if 
thè jury thought it was unreasonabla. 

MR. FRECHETTE: Might I auggest, your 

I 

Honor, and I really don't care which way you go on it, 
but I say that on thè evidence, reasonable men cannot 
dlffev on it. It has to be made by thè Court. 

THE COURT: No, I think there is a 

ground — I don't think a jury would be acting 

I 

unreasonabla if they thought that both thè decision to I 

I 

enter and thè manner of entry was not support by a 
reasonable belief in ita validity. 

MR. FRECHETTE: I don't want to — 

THE COURT: As I say it is a vory 

conceptual matter for them to have to deal with, but 
I think if I'm to follow Bivens case I have to givo 

i 

them that standard. I can't just teli it to myaelf and 
give them soma generai instruction as to who did they 
think should win. It io going to be complicatcd but I 
think I havo to do it that way. 
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TUE COURT: You hava heard tha evidence and you hava 
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MR. EASTMAN: A8 I understand — part 

of thè motion for directed vardict — as Z underotand 

' i 

Mr. Williams, he is not claiming thè wagas wero lost 
but that it was simply a manifestation of her nervous- 
ness, and following that I ha ve heard no other evidence 
as to possible damages and I vould think that any 
charge to them on thè particular damages would be a 
matter of conjecture and surmise. 

I don't seo what measure they could 
possible use. | 

THE COURT: There io always a bit of 

I 

surmise when you're trying to assess a constitutional 

’ 

court but that has not dissuadcd any court from pormitting 
* trier to consider it and bring in some realistic 
number. Now, like any damage assessment, it is possible 
that thè number would bo just not within any fair 

I 

limita — 

MR. EASTMAN: What I am basically saying 

to thè Court is this, without thè measure of damagos, 
and I take it they would ba in your mind compensatory 
damagos, they have no basis upon which to judga for 
any compensatory damages and following that, under thè— 

i 

THE COURT: You are quito right, thoy 

don't have tha norual otandards that arriva in comiron 


7V> MA.IN sr»£FI 

HARTFORD. CONNECTICUT 


SANDERS, GALE ft RUSSELL 

cch tihiii shnqttpe depoutehi 


SOS CHUKCH STRfCI 
NEW HAVEN. CONNECTICUT 










1 


~ *---—•• w - ouotamwa un ini 

A4 «Mh» ▲. J *«.... v ..« « « _. < 

31 




5 

6 


7 

8 
9 

10 
11 
12 i 


V3 


law torta whara you talk about not only phyalcal injury 

! 

but pain and suffaring and thinga lika that, but 

constititional torta, invaaion of privacy ia com- 
pensatable. 

Now, you aro quite right in saying it'a 
really a mattar of conjocturo how you put a value on 

I 

it, but thè caaea, as I undorstand them, have said that 

| 

it ie perfectly all right for a trier, in thia caso a 
jxiry, within some outer limita, of course, to make 

I 

their individuai assoasment of what thè value to a 
Citizen Ì8 of having hia privacy unconatitutionally 
invaded. 


14 


17 ì| 


18 


19 I 


20 


Thoy don't have ready bench marks, that'a 
true, but it ia an area whore they aro entitled to 
apply their judgment. 

MR. EASTMAN» Following that, a8 I 

I 

underotand thè complaint, thore is a claim for puni- 

i 

tivo damages. Now, my understanding in Connecticut 
law of damage, on punitivo damages there are two typoo» 
one granted by thè statuto and moro specifically in 
thè eoction on motor vehicle violationo, which ore a 
subject of thè court assessmant, and that's not thè 
case in this particular — thè other cituation io 
exomplary damages, oo-callcd, and in Connecticuw 
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witnesaes who testify. In doing that , you will usa tho testa 

32 

probably thè only state in all 59 that has it this way. 
Usually if one dollar of compensatory damages, as I 
understand it, in thè other States then it can be any 
nuraber of dollar a in punitile danvages, however, in thè 
Stato of Connecticut as far as thè exemplary damages 
and sometirces called punitive damages,thè measure of 
damages are thè costa to thè individuai and, in other 

I 

words, there should have been some testimony placed in 
thè evidonce hearing upon that particular factor and 
it*s usually something in thè vicinity of court costa 
and attornoy's feos and I've heard no testimony. 

I do not think it would be proper for thè i 
Court to charge on exemplary damages. 

THE COURT: You mean because of thè 

Connecticut rule? 

MR. EASTMAN: Yos, sir. 

THE COURT: There are, of course, a 

numbor of caocs where punitive damages in a civil 

ì 

rights action havo beon allowed either where there is 
proof of malico, and I wouldn't aubmit that theory to 
this jury because I don't think there is any evidenco 
to support malico, but tho other theory is where tho 
action taken by thè officero is such that tho trier 
feols some detorrcnt aspect ought to be expronscd, and 
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tha cases that ha va dona that senni to ma not to viaw 
^ *• * mattar of thè stata law of damagas but rathar 
as a mattar of tha federai law of 1983. 

MR. EASTMAN» I ara not preparad — I 
was just surmising rayself after Mr. Williams indicated 

j 

that he was not pressing tha waga olaira situation. 

MR. FRECHETTE» I forgot to tali your 
Honor ona thing, if I might# and it goes back to thè 
casa you gave us yesterday. Mr. Williams said in 
support of what your Honor is doing, there io always 
tha thraat of escape as there was in that case. The 
threat of escape is present in this caso. 

THE COURT» I understand that. Clearly 

I 

there is a circumstance that has a hearing bere, thè 

j 

circumstance being thè information that thè Jones 
boy a were going to leave early in thè rnorning. 

MR. FRECHETTE» I can't diotinguish those i 
two cases, that's what bothers me. I cannot distinguisi» 
I can't read that case and see where it makes a 
particie of difforanee to this case. 

THE COURT» You noe, even if they were 

identical I think I would have to givo it to thè jury 
becauso I don't think even Judge Leventhal in thè 
Dorman caso would hava aaid that not only does ha think 
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there is probable causa in Dorman but would he think 
that it would be unreasonablo for a trier to coma out 
differently. That is a dosa case. The whola opinion 
I think fairly evidencas that it was a troubleaome 
issue. 

MR. FRECHETTEs Bartlett is a summary 
judgment case. I really — 

THE COURT: l'm suro that is thè sama 

as our situation. 

MR. FRECHETTE: I think that caso also— 

I will grant you, you don't bave thè entry but every- 
thing is right with it, it's really — 

THE COURT: This case is e3sentially— 

MR. FRECHETTE: Then I say to you that 
thè Dorman case is on all fours with us. 

THE COURT: You see, it*s no difforent 

than if Dorman had been a civil rights case and it 
went to thè jury and thè defendants had won. The fact 

I 

that they won would not mean this jury could considor 
idcntical facts. Triers are entitle to come out 
differently on facts that are fairly within ar. arca 
where thè reasonable could go either way. 

MR. FRECHETTE: I understand that. 

THE COURT: Evon if it were idcntical| 


>S'J P/AIN MPIf | 

H AHI r OR [5. CONNCCTICUT 


SANDERS. CALE A RUSSELL 

CtutililU SttXOT>rC HI kOMTtHI 


90S CHUtCH SlBttl 
NEW HAVEN, CONNECTICUT 





1 


I don't nvean to suggest that thè plaintiff may wln just bocause 
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this case would go to thè jury» 

MR. FRECHETTE: Fair enough. Thank you, 

your Honor. 

THE COURT: I hope that I bave conveyod 

to you essentially thè standard I vili use to thè jury 
so that your arguinents can be guirfed. 

In su mina ry, lt will be i£ there is no 
probable cause that is a complete defense. If there 

I 

was not probable cause they stili have a defense if 
they acted with thè subjective good faith that in their 

I 

own minds they vere in good faith, and if objectively 
they had a belief in th validity of what they were 

I 

doing, that is to say, thè lawfulness of what they were 

i 

doing, and if that belief objectively was a reasonable 
one, I pian to view it though in three diatinct dementa. 

As to thè right to arrest, as to thè right 
to enter and as to thè manner of entry. j 

MR. WILLIAMS: For thè record, I would 

| 

like to say that to thè extent which your Honor's 

I 

decision does not follow thè Joseph versus Rowlen case, 

I would object to thè — j 

THE COURT: There is no quostion I am 

not following that caso. I think it takes a view of 
Piorson which thè Bivens court in this Circuit does not 
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ahare and I feel obliged to follow thè Bivena language. 

MR. WILLIAMS: Before you recesa, if I 

I 

could ask a procedural question, la it my understanding 

that thè procedure thls afternoon vili be thè complainant 

| 

will open and dose and both defenae counael will be 
concluded. 

THE COURT : Yes. There la one thlng 

I did not take up with you la who haa thè burden of 

I 

proof. Again, Bivens aeems to suggeat that theae are 
defensea on which thè defendanta would bave thè burdon 
of proof. Frankly, I don't quite understand how 

a plaintiff la reliovod cf thè burden of showing that 

| 

thè tort haa been comraitted because thè nature of thè 
cause of action la denial of a civil right and thè 
civil right has not been denied unless there vas an 
entry without probable cause, so I must admit l'ra just 
at a Iosa to understand how Bivena wants thè iaaue put 
to thè jury with raspect to thè burden of proof. 

MR. WILLIAMS: I think, if your Honor 

please, that our burden is to show a warrantlesa entry 
because thè law under thè Fourth Amondment is clear — 


22 


23 


24 


25 


THE COURT: That nay be thè ration- 

alizing fact that Bivens just didn't speli out. There 

j 

la a lot of law that in thè normal situation, if there 
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! 

ls a warrant tha defendant has to do a lot of shouldering 
thè load. If there la no warrant then this state does, 
and it may be that some principia ought to apply bere, 
so I think I will placa tha burden by a preponderance 
of tha evidenca on thè dafendant to establish probable 
cause or thè lessar standard of good faith and a 
reasonable belief in thè lawfulnesa in what they did. 

MR, FRECHETTE: Your Honor, of course, it 

I 

would be my claim that he has pleaded it and he has to 
prove it. Ha has pleaded unlawful actions — 


THE COURT: 


I understand that but ne 


has shown an invasion of his privacy — her privacy 
in this case, on a warrantless entry. 

MR. FRECHETTE: He alleged it — all he 
has alleged is unlawful entry by my people. 


THE COURT: 


I understand that but once 


he has shown thè entry and shown thè lack of a warrant, 
then it becomes a mattor of defense as to whether thè 
entry can be justified. 

MR. FRECHETTE: Wo don't take exception 
but that'a not what we would agree is thè law that 
should apply. i think ho has accused us of violating 
42-1983. Ho has to provo it. 


THE COURT: 


I 

I don*t think we aro in anv 
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agreement on that. The queation is what are thè 
clemente of that violation. His view is they are 
satisfied when thè entry ie shown and it is shown to 
be warrantless. 

HR. FRECHETTE: Except he put thè witnesses 
on and he proved how they went in. 


THE COURT: 


I don 't think that thè 


burden of proof shifts depending on how much evidence 
you put in. 

MR. FRECHETTE: I think it might well. I 
think 11 f 8 a difforent thing, for example, in a State 
Court and warrantless arrest you put thè clerk on and 
ask if thore is a warrant in thè filo, and we rest. 

It didn't happen here. if in a stata Court I put 
detectives on I have thè problem then. 

THE COURT: I wouldn't have thought 

so. As thè trial in thè probablo cause situation I ! 
certainly wouldn't shift tho burden of proof depending 
on who went firot with thè evidence. That io juat a 
matter of order of proof and doesn't affect — 

MR. EASTMAN: I join with Mr. Frechette. 


THE COURT: 


All right, reeess until 


(A rocoss for lunch waa taken.) 
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AFTERNOON SESSION 

THE COURT: Let me make a slight 

modification to what I told you before. In thè interest 

I 

of trying to somewhat simplify this for this jury, 
thè concepts are going to be confusing enough, and I 
have suggested that there were really three aspeets 

I 

of what they were focusing on: probable cause to 
arrest, thè reasonableness of thè decision to enter 

and thè manner of thè entry. 

It seems to me that there really isn't a 
dispute on this record as to probable cause to make 
thè arrest, but thè issues really turn on probable 

j 

cause to enter thè McEachern home to look to arrest 

! 

thè Jones, and thè second question of thè reasonable- 

! 

ness of thè manner by which that entry was affected. 

I 

So I will focus their attention hopefully i 

! 

on those two aspeets of thè incldent, as to each to 

i 

ask them to go through thè rather elaborate process 
of determining first whether what occurred wa3 
reasonable in thè constitutional sense. 

If they find it was, then ^here is no 
denial of a right. If they find it was unreasonablo, 
an unreasonable decision to enter or an unreasonable 
manner of entry, then they take up thè question of 
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40 


• 

2 


defanse and they consider whether thè officer had good 


• 

3 


| 

faith in believing that it was lawful and whether he 



4 


had — and whethor his belief that it was lawful was 



5 

• 

a reasonable belief. 



6 


Are we clear? 



7 


MR. WILLIAMS: Yes. 



8 


THE COURT: We have a copy of a verdict 



9 


form which you should perhaps look at. 



10 


MR. FRECHETTE: I don't think this is a 





punitive damage case. 



12 


THE COURT: It is a dose one as to 



13 


whether it's in thè case. There certainly is no malico-- 

• 

14 


MR. FRECHETTE: I cannot see this as a 



15 


punitive damage case and I would object to thè jury 



16 

1 

i 

• 

form on that ground. I do fairly want you alerted to 



17 

i 

j 

i 

1 

my position, that's all I am saying. 



18 


MR. EASTMAN: I would object for thè same 



19 

1 

reason. 



20 

! 

THE COURT: Well , I will submit it to 



21 

1 

thero only on thè thoory of thè dotorrenco, not malico- 

•- 


22 

; 

I will submit punitive damage to them only on thè 



23' 


thoory of thè detcrrence and not on thè basis of 



24 

■ 

malice. I don't think thore is any ovidenco of malicc 

! . 

• 

25 

i 

• 

MR. WILLIAMS: I think that under thè 
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interval of tinte to perroit thè resident to come to thè door and 
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Stolberg case, even if there is not malice thè jury 
would be entitled to return punitive damages if they 
found that thè acts were in gross disregard of con- 

stitutional rights or in reckless disregard of whether 

! 

or not they were violating constitutional rights. 

i 

THE COURT: I will giva it to them under 

a theory that if they think there is a violation, 
whether it's sufficiently serious that punitive damages 
are needod to be a deterrent to others. I think that 
is thè most that this set of facts would cali for and 
I agree with Mr. Frechette, it ia a dose question 
but I think there are sufficient — there is suf- 

I 

ficient authority that a punitive damage award ia 
permissible oven if only as a deterrent effect. 

I think thè reason is because it is ap- 
propriate in civil rights cases to award no corti- 

I 

pensatory damages and then add on something by way of 


21 


24 li 


25 


punitive, so it i not thè normal tort situation where 

I 

you havo already givon scveral thousand 3 of dollaro 

| 

by way of compenaation and then ought to be rather 

** 

limitod in inviting extra dollaro by way of punishment, 
but it ia a clooa question I grant you. 
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of conatitutional right, and if there wa«, ia there a valid 
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THE COURT: You bava haard tha avidenca and you bava 

| 

haard tha arguments. Now it la my duty to teli you tha ruloa of 

I 

law that you are to apply in deciding thia caae. Tha facts of tha 
casa will be determined by you. 

You ha ve heard thè evldenco and if there are any 
con fl^ c ts in thè evidence, you resolve them and you decide what 
you believe happened on thè night and early morning hours in 
question. Once you ha ve determined those facts, apply to them 

t-ie legai rules that I am going to endeavor to explain to you 
now. 

I 

Now, in determining facts, you can draw auch naturai 
and logicai inferences ag you think aro justified, but don't go 
outsido tho evidence, don't reeort to gucasv;ork or conjecture. 

| 

Now, in considering evidence in any case there aro two 

i 

typos of evidence that you can consider. One is direct evidence 
- auch ao testimony of an oyowitneas, what a person saw, what 

| 

a person heard. The otbor io indirect or cireumatantial 
evidence: that ie, inferences which may be drawn with 
roasonablo certainty frem facts. 

Tho law mokes no distinction botween diroct and 
cireumatantiài evidence, but simply requirea that thè jury find 

I 

thè facto in accordance with tho prepondarance of tho evidence. 
Each type of evidence, whother diroct or circunujtantial, should 
be treatod equally. 

llow, in thio ci vii cction, I will hava occanicn to rofer 
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to burdan of proof. Burden of proof la sustained on tha 
diffarent lsauea I will mention to you, whan that issua is 
proven by what wo cali a preponderance of thè avldenco. Now, that 
is diffarent than it would ba in a criminal case, because thia 
la a ci vii case and not a criminal case. 

In a criminal case, you bave probably heafd of 
proof bcyond a reasonable doubt, but in a civii case, tha standard 
is proof by a preponderance of evidence. 

That means simply to prove that something is more 
likely òo than not so. Preponderance of thè evidsnce means 
Buch evidence as,when considered and compared with that opposad 
to it, has more convincing force and produces in your minda a 
bellef that what io oought to be provod is more likely true 
than not. It doesn't tum on tha numbor of witness, but it maona 
that thè evidence on behalf of thè party who has thè burdan of 

proof must be greator in weight in your judgmant than thè 
evidonce oppoaing it. 

If you like, visualize it as a pair of scalee. If 
thè scaleo aro absolutely even, then thè party who has thè burdcn 
of proof hasn’t sustained it. If thè scaleo tip a little bit in 
that percon’s favor, then that person has sustained tho burdan 
of proof, but it's a mattar of thè weight and quality of 
evidence, not thè quantity. 

flou. In acciaino thè facts of thls cesa, you ero going 
to hevu to de termine tho credibility, thè beliovobillty of tho 
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MR. FRECHETTE: I would like to keep our rècord straight. 
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1 | witneaaos who testify. In doing that, you will use tho toats 

2 || 

you would ordinarily use In determlnlng thè truth of mattare 
important to you in your everyday Ufo. Conaidor thè demeanor 

il 

4 !! of thè witneaa on thè stand? any interest» that ho or she may 

r ) I U 

have had in thè outcome of thè case? and any bias, prejudica, 

i 

either for or against either party; thè opportunity of tho 
7 , witness to observe; their reason to remember; thè inheront 
i| probability of their story; ita conaistency or lack of 

j: conaistency; and its corroboration or lack of corroboration 

j 

' with other evidence in thè case. 

You should scrutinizo all thè testinony given, ccnoidor 

. i 1 I 

each witnoae* intelligence, motivo, state of mind, and manner on 

12 ; tho stand. 

11 You should aloo bear in mind that if you find that a 

witneaa has toatifiad falaoly on any material pointi that io, 

I 

!Ó any really important point, then you may take that into 

conaidoration in dotormining whether he or sho has testifiod 
falsely on other points. Simply bocause you find a witnoss 
hao not testifiod with respoct to one fact accurately doosn't 
necesaarily maan that he or she is wrong on every other point. 

j! 

A witnoss may be honuotly mistaken on one point and bo entirely 

| 

accurata on others. Eut if you find that a find that a witness 
has tìoliberately liod on a mctorial point, it is only naturel 
that you should bo su3picious of that peraon'a testimony on 
otlior points. Under thon© circumstances, you are cntitlcd to 
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TUE COURT: I rais* it because whilo Courts of Appeals i 

** < 

disbali*ve thè testimony entirely. Whether you believ* it or 
not depands on your own sound judgment. 

It is also relevant in considering credibility to 

I 

considar thè fact that a witnaas has been convictad of a felony 
on ona or mor* occasiona. The fact of prior convietione doas 
not, of course, mean that a witness is not to ba believed, but 
it is one circumstance to considar in weighing thè credibility 

! 

of thè witness. And as I mentioned to you earlier in thè trial, 
that'a thè only purpose that a prior conviction can be considored 
by you, and that is to ba considared along with everything ala* 

| 

in determining thè credibility of that witnoao' tastimony and for 
no other purpose. 

Now, in thic suit, plaintiff, Mrs. McEachem, haa 
brought a civii suit againat Mr. Consiglio and Mr. Willoughby. 
Thay ara two separate dofandanta, and you are to considar each 
aeparately. Whether you find for or against ono doesn't 
necoosarily determino whether you find for or against tha other. 


lo Thay aro each entitled to hava their liability determined 

w | separatoly. 

Il 

This case is brought in thè Federai Court becauso tha 

li 

! 

2ì plaintiff alleges that tho dofendente havo doniod har a right 
' sacured by tho Constitution of thè United Statae. Tha suit is 
?" brought here under a section of federai law which ronda ao 
:follows — it'a vory short — "Every person who, under color of 
25 any statuto . . . of ony State . . . subjccto or oausea to bo 
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48 

aubjected any Citizen of thè United States to thè deprivation 
of any rights, privileges or immunities secured by thè 
Constitution shall be liable to thè party injured. ..." 

So what you will have to determino in this case are 
thè following: Did thè de fondante act under what we cali 
color of law -- I will explain that in a minute — did thè 
defendente deny thè plaintiff a right secured by thè 
Constitution; do thoy have a defense against liabilityi and 
if all throe of those questions are answered in favor of thè 
plaintiff, what damagss, if any, is thè plaintiff entitled to. 

Now, thè first question is fairly easy. Acting under 
color of law simply means acting in ones capacity as a police 
officer, as far as thi3 case is concemed, and there really 
isn't any disputo, really, that at thè timo of thè incidont, 
both defendants were police officers of thè City of New Haven 
and were acting in their officiai capacities. 

The difficult questions in this case arise whon you 
come to considcr whether thè plaintiff was deniod a right 
secured by thè Constitution and whether thè officers have a 
defense to thè plaintiffs claim. 

Your task in deciding those questions is not an 
easy ono. You have to be concemed with compating intercsts, 
both of which oro very important. On thè one hond, there is tho 
interest of c citizon to onjoy her Constitutional right to be 
eocure in hor homo. On thè othor hand, there is thè interest 
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thè interest of police officers in performing their duties. 

I don’t mean to suggest that thè plaintiff may win just because 
thè privacy of her home was invaded. Nor do I mean to suggest 
that thè police officers may win just because they were on duty. i 
The standards you bave to apply are rather subtle, because thè 
law tries to accommodate thè competing intorests of bcth thè 
Citizen and thè police officers. 

Unfortunately, thè 3tandards are also rather 
complicated. Let me first set them out in summary form, and thon 
go back over them in some dotail. 

The plaintiff has a constitubional right to bo oscure 
in her home against unreasonable searche3. So if there was an 

I 

unreasonable aoarch of her homo, sho wa3 donied a right secured j 

ì 

by thè Constitution. Even if ohe was donied ouch a riaht, thè 
officers havo a complete defense to thÌ9 suit if they in good 
faith belioved that what they wore doing was lawful and — 


this Ì3 a dual requiroment — and if they bollavo in thè lawful- 
ness of what they wore doing was a roasonablo bolief. 


Now, in dotormining whether a constltutional right wa 9 
deniod and if so, whether thè officers havo a dcfcnso to ouch 
action, you must focus on two separate aapoctu of thÌ 3 opicode. 
Tho firat concomo tho docioion by tho officers to entor thè 
plaintiff a apartmont, and tho socond concoma tha m:nnor in 
which thoy entored her apartmont, and thona aro two ocparato 
aspocts,md you aro to conuidor them soparately. 
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Let me go into this in some dateli. Let me start 

!i i 

with thè right that thè plaintiff alleges has been denied hor. 

She sues for violation of a right protected by thè Fourth 

! 

Amendroent to thè Constitution of thè United States. Here io what 

| 

that amendment says, very short statementt "The right of thè 
i| P eo P le to be secure in their persona, houses, papers, and 

effects, against unreasonable searches and seizurea shall not be 

I 

violated." Then it goes on to talk about warranta being isaued 

°nly on probable cau3e. As you can aeo, what thè Constitution 

protects against is "unreaconable searches," and it also 

contemplatos that generaliy there will be warrants. In this 
• Ì ' 

case, thè evidence la undioputod that thè officers went into 

i thè plaintiff 'a apartment in an attompt to arrest thè Jones 

; 

i brothers. It is also undisputed that they didn't have a warrant. 
Whethor thè plaintiff'a constitutional right was 
violated dependa upon whether thè decision to enter her house to 

li 

mako that arrest of thè Jone3 brothers without a warrant was a 
reasonable decision under all thè circumstances. 

In this case, there really isn't any disputo that thè 
officers had a roasonuble bacio for wanting to arrest thè Jones 
, brothers. In othor words, i£ they aaw thom on thè Street, tho 

Jones brothers, they would havo had a right to arrest thcm 

II 

The quention, tho firnt qucntion for you is whether thè dofendenti 
daniod thio plaintiff, Mrs. HcEachom, her constitutional right to 
privacy whon they went into hor apartnont in cn offort to find 
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17 

18 || 
19 li 

2 ° j 

21 'j 


thè Jones brothers and arrest them. 

Thls entry was a aearch, it was a soarch for thè 
Jones brothers. Generally, a search is not valid under thè 
Fourth Amendment if made without a search warrant. Let ne 
explain why a warrant is generally required. Police officers 
all thè tino bave situations where they think they either 

I 

ought to arrest or ought to roaka a search. Dy requiring a warrant, 
thè law requires thè police officer to go before sona neutral ' 
person, naybe a judge of this court, or it nay be a magistrate, 
or some other proper officiai, but some person other than thè 
police themselvss, and teli that neutral person why it is they 
want to arrest someone or search some place, and then if they 
persuade that person that, indeed, they have a sufficient reason, 
a warrant is issued, but thè warrant requirement makes suro that 
thè officer doe3n't get to do this on his own, so to speak, 
and thè Constitution has a warrant pzovision, because it was 
deemed important, as a generai rule, to have warrants, to bo 
aure police officers did secure prior approvai before they 

| 

arrested people or searched them, so warrants are important 
and are generally required, but in some limited circumstances a 
aearch is reasonable within thè meaning of thè Fourth Amendment, 



even if made without a warrant. But bear in mind that searches 
without warrants are thè exception and can only be justified by 
special circumstances, what thè law sometimea calla oxiosnt 
ci re uins tane e s, circumstances that make it reasonable to act 
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12 
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profnptly to onter a home to make an arrest and to make that entry 
without a warrant. 

Now, sevarai factors bear on thè reasonablonees of 
ouch an entry into a home without a warrant. They are, in this 
case, whether thè officers had a sufflcient basis for balieving 
that thè Jone3 brothara v;ere then at 671 Winchester Street, 
plaintiff McEachem's apartment} whether there was time to gat 
a search warrant; whether taking thè time to get a warrant 
created an unacceptable risk that thè Jones brothers might leave 
and take thè heroin with them; whether it was reasonable to 
station one officer at thè apartment while thè othor went to get 
a warrant; whether thè crime thè officora balieved thè Jones 
brothera had committod was serious onough to justify prompt 
action to find and arreot them; and whether tho time of night 

j 

was such that special cara should be taken to bo aura tho officers 

l 

had thè right apartment before entering. In short, all of thè 
circumctances that you find to havo exioted at thè timo thè 
officaro dacided to entor thè apartment may he considored in 
deciding whether that decision to enter without a warrant wao 
o reatonablo one. If you conclude it wao reasonable to enter 
thè apartment without a warrant, then there was no violation of 
plaintiff's constitutional right; but if you find that it was 
unreaaonablo to entor without a search warrant, then her 
constitutional ricrht was violated. And aince thè officero had 
no warrant, they yave thè burdon of pxoof to persuade you by a 
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preponderane» of thè evidence that thè decision to enter was 
reaeonable. 

Now, if you find thè aearch was reasonable, even 
though without a warrant, then that's thè end of thè case as far 
as thè decision to enter is concerned. And thè defendants would 
not be liable for thè entry. But if you find that thè entry 
without warrant was unreasonable, then you bave to consider 
whether thè officers have a defence. 

As I mentioned, they have a defanse if two things are 
so. If they believed in good faith that their conduct was lawful, 
and if that belief in thè validity of their entry, if they had 
such a belief, was a reasonable belief. The first question, 
thè good faith part of that is subjective as to either officor 
you are considerino at thè timo. The question iss did he beliove 
in hiw own mind that hie conduct was lawful? The second part 
of thè defensa teat is subjective — oxcuse ma — is objectivo. 

Let me go over that again. The first part io subjective; it 
ia whether thè officer in his own mind had a good faith belief in 
tha rea3onableneaa of what he was going? but thè second question i 
is objective, it'a if ho believed his conduct was lawful, was 
thio a reasonable bolief under all thè circumstances? That is, 
was it a reasonable belief in thè validity of thè aearch to find 
thè personn to bo arrested? 

Now, thè burden is on thè officers to prove by a 
prepondoranco of thè ©vidonce that they had a good faith beliof 
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1 

and that auch a balief was a reasonable baliaf. 


2 

• 

. £ ° if the «ntry without warrant waa reasonable, thore 


3 

was no violaticn of constitutional right. If thè entry without 


4 

warrant was unieasonable in view of all thè circumstances, then 


5 

you have to decide whether or not thè officers have a defonse, 


6 

and they would have a defense only if they had a good faith 


7 

belief that what they were doing was lawful, and if that belief 


8 

was reasonable. 


9 

I know it's a bit confusing because thè word 


10 

"reasonable" cornea up in different contexts. When you are trying 


11 

to determino whether thè plaintiff'a right was violatcd, you have 


12 

to determino thè reasonablonesa of a warrantleas entry at night- 


13 

A 

timo. Then if you find that thè search was unreasonabla, 


^ . 

acccrding to thè Constitution, then you have to consider whether 


15 

it was reasonable for thè officars to believe that thè search 


16 

was reasonable. 


17 

i>o far, I have bean concerned only with thè docision 


18 

to enter thè apartment. After you have considered thè iasuea 


19 ì 

that rolata to thè decision to enter, then you have to go through 


20 

thè seme analysis with respect to thè manner of entry. This is 


21 

e separata part of thè case. Here, again, you start by consider- 


22 i 

lng whsther thè manner of entry waa reasonable or unroasonablo 


23 1 

under all thè circumstances. Forced entry by police officera 


24 ! 

into a private dwelling is generally unreasonable if it's not 


• 25 

1 

preceded by an announcoment of their authority and an appropriate 
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intarval of timo to permit thè resident to come to thè door and 


• 

2 

3 

open it. As you can approdate, that'a an important requirement. 

Ilow truch timo is appropriate varies with thè 



4 

cireumatancea. Certainly, thè fact that thia entry occurred at 



5 

night is one factor that bears heavily on thè time that would be 



6 

appropriate for a person to come to thè door. On thè other hand, 



7 

thè information that thè officers had about thè people they 



8 

thought were inside is also relevant for you to consider. 



9 

In this case, thè evidence is in dispute as to just 



10 

what nappened as thè officers made their entry. You have to 



11 

resolve thè factual disputes and make your own conclusion as 



12 

to what you believe thè faets are. 

_ » 



13 

Now, again, since thè entry waa made without a warrant. 



14 

thè burden of proof is on thè officers t.o show by a preponderance 



15 

of thè evidence that thè methodr of entry was reasonable. If you 



16 

find it was reasonable, then thè officers have no liability 



17 

because of thè rnanner of entry; but if you find, either bocause 



18 

they didn't give notice of their authority, or because they didn' 

t 


• 19 ! 

giveit clearly enough, or because they didn't wait long enough 



20 

for aomeone to respond, if you find for those reasons that thè 

j 



21 

rnanner of entry was unreasonable, then you have to consider, just 



22 1 

1 

as you did with thè decision to enter, whethor thè officers have 



23 I 

a de foncé. 


• 

24 1 

In othor words, you will have to decide whother thè 


25 

officers in good faith believcd thè rnanner of their entry was 
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lawful and if thay believed that, whether it was raasonable for 
them to ballava In thè validity of thair entry. Here, again, 
tha officers have thè burden of proof to establish by a 
preponderance of thè avidence that they had r . good faith bellef 
in tha lawfulneas of thè manner of entry, and that such a baliaf 
was a reasonable one for them to have. 

Let me try to rocapltulata that. Conslder separately 

i 

tha officers' decision to enter without warrant and tha manner of 

I 

their entry. Ab to each aspect, firet conslder whether under 
all thè circumstances tho decision to enter or thè manner of 
entry was reasonable, was consistent with he conatitutional 
stendardo I have tried to explaln. 

If you find that either thè decision to enter or tho 

i 

* 

manner of entry was not consistent with conatitutional stendardo, 
then conslder whether thè officers had a good faith belief in 
thè lawfulness of che decision to enter,or thè manner of 
entry, and whether that belief was a reasonable one. And I think 
I pointed out thè defense a3pect is a dual requiremer.t. The 
defense is established only if they had both a good faith belief 
in thè lawfulness of what they were doing, and if that belief was 
a reasonable one. 

If you find with rcspect to either thè dscision to enter 
or thè manner of entry that tho plaintiff was denied a 
conatitutional right, and that one or both of thè officers 
do not have a defense to auch,action, then you ohould conslder 
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what damages, if any, to a*ard. 

There ara two kindo of damages that you may consider. 
first io for ordinary damages , damages that compensate thè 
plaintiff for thè denial of her constitutional right, if you 

find there was such a denial. It is difficult to place a dollar 

j 

value on thè denial of a constitutional right. You aimply bave 
to make your own judgment as citizens as to thè cost of having 
ono'8 constitutional right to privacy impaired by what occurred 
in this case. You can consider thè plaintiff a reaction to what 
occurred in making this determination, thè extent to which she 
wa3 distressod and upset. Whether or not you determino ohe ic 
en ^^ e< ^ damages by way of compensation, you may also decide 
whether sha should be awarded any punitive damages. In a case 
like this, you may consider whether thè denial of a 
constitutional right, if you find that occurred, was so serious 
that those liable should pay a penalty so that in thè future 
others will be deterred from engaging in thè samo conduct. 

Whether you decide to award any punitive damages is entirely * ' 
within your diccrotion. 

Now, as I havo indicated, these are subtle questiona, ( 
and thè relationship between thè issues is a bit complicated. 

I have tried to set them out perhaps overly mathodically, but I 
think it’s important for you to go through it stop by stop and 
focus on each aspect of thè episode, thè docision to ontor, and 
then thè manner of ontry, and ask your3elves: was thero a denial 
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24 



of constitutional right, and if there was, is there a valla 
defense; and that dafense, if you flnd lt to be so, would be 
establlshed only lf thè officers had a cood falth belief in thè 
lawfulneos of what they were doing and thrit belief strikes you as 
being a reasonable one. And as I havo acknowledged, those are 
not easy questiona because they are important values that weirh 
on both aideo, and you have to very conscientiously apply those 
otandards to these fact3 in making your judfnr'ents. 

Wall, now, when you cret to thè jury rocre, you will 
have thè exhibits with you. Detergine thè facts 3olely on thè 
basis of thè evidence, and then apply thè principles of law that 
I have outlined to you, and rendsr your verdicts fairly, 
uprightly, and without a scintilla of prejudice. 

When you reach a verdict, your verdicts in this case, 

I 

and as I indicatad, you nu3t reach separate verdicts because there 

I 

are two defendants, each verdict must be unanirroua. All of thè 
six jurors who will be in thè roon Trust aoree beforo there can 
be a verdict, but it's thè duty of each juror to discuss and 
consider thè opinions of thè other jurors, but in thè last analycis, 
it's your individuai duty as a jury to make up your own mind 
and decide this case upon thè basis o? your own individuai 
judmnent and conscience. 

When you net to thè jury room, selact one of your 
nuirhar ao forenan or forelady and 3tart your dcliboration, 
and when you have reachod verdicts, in^orrn us through thè bailiff 
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! 

and then return to thè courtroom. 

• 

2 

You will bave with you a form of jury verdict by which 


3 

you can simply check in thè appropriate blanks thè decision 


4 

that you bave tnade. 


5 

As you will 806 / you will have this with you, of 


6 

course, but as to each of thè named de fondante, in effect, you 


7 

have three options. You can find a defendant liable to thè 


8 

plaintiff for damages, liable to thè plaintiff for punitiva. 


9 

damages, or not liable to thè plaintiff at all, and you have those 

I 


10 

sane three choices with respect to thè second named defendant» 


11 

and then if you find that one or both of thè defendanta Ì3 liable 


12 

to thè plaintiff, then you have blanks to fili in what amounts 

• 

13 

you determine in your discretion are appropriate for compensatory 

• 


14 

damages, if any, and punitive damages, if any. 


15 

All right, thè jury may retire. I will ask thè Clerk 


16 1 

to draw one card out, and that card will be thè alternate, and 

I 


17 

thè other six will be thè jury. 


18 

THE CLERK: Number 13, John Elliot. 


19 ! 

THE COURT: We will excuse you, Mr. Elliot. It's a 


20 

little fruatrating to come to thè end of thè line and — as 


21 

you can appreciate, it aosures us there will be a complete jury 

* 

22 

to conclude a case, we thank you for your timo and attention. 


23 

The six mombers of thè jury may retire. 

• 

24 

(Jury cxcuaod at 4:15 p.m.) 

25 

MR. WILLIAMS: Ho exeoptiens or further in 3 truction. 
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1 

MR. FRECHETTE: I would like to keep our rècord atraight. 

• 2 

I claim thè hurden of proof ia on thè plaintiff, aa we diacuased 


3 

before. Secondly, it'a my claim that your Honor ahould bave a 

v 

4 

charqe that thè aituation waa not a aearch, but rather for an 


5 

arrest under thè Tropiano rather than a aearch, which I think we 


6 

discusaed this moming, aa well. 


7 

I think punitive damagea are not in this case, aa I 


8 

diacuased with your Honor before. I thought, and I may be wrong 


9 

in thia, that your Honor had stated that you would charge aa a 


10 

matter of law that thè defendants had probable cause for thè 


11 

arrest of thè Jones brothers. 


12 

THE COURT: Wall, I don't think I uaed thè phrase 


• ’ 3 

thè "matter of law", but I think I aaid aomething to thè effect 


14 

that roally waon't in dispute. I think thè way I put. it, they 


15 

1 

did have probable cause to arrest upon. I cave them thè example: 


16 

if they saw them on thè Street, they had thè right to arrest them 


17 

MR. FRECHETTE: I missed it, then. I apologize for 


18 

raloing that point. Thank you very much. 


19 ! 

MR. EASTMAN: I would like to join in Mr. Frechette's 


20 

exceptiona without reiteratine them. 


ji 

THE COURT: You had previously raised tho question 


22 

whether particularly thè standard of defenso should be thè 


23 

formulation of tho Divano case or Seventh Circuit. 



MR. WILLIAMS: I felt having noticed thcCourt of that 


25 

already, I didn't roalizo it would bo necessnry to cay it aqain. 
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but certainly I adhere to iny position 


• 2 

TUE COURT: I rais* it because whilo Courts of Appeals 

3 

generally lenient in not worryinq about thè way exceptions are 

4 

noted, thia ia thè one area where I think they are qui te 

5 

particular when it cornea to excepting a charge. 

6 

MR. WILLIAMS: I appreciate your bringincr it to my 

7 

attention. I do except to that particular a3pect of thè charge. 

8 

THE COURT: The issuea raioed by thè exceptions have 

9 

been none ir.to. They are matters of fair deb a te, I concede, but 

10 

I am aatÌ9Ìfed that under thè appropriate law in this Circuit 

11 

I should inatruct a3 Ihave. 

12 

All right. Marshal will take in thè exhibits and 

• 

we will otand in recess. 

14 

(ReceS3 taken.) 

15 

THE COURT: Whatevor thè verdicts are, it was a very 

16 

fairly and — 

, 17 

MR. WILLIAMS : It was very fairly trìed by thè Court. 

18 

(Jury entered at 5:25 p.m.) 

! 

19 

1 

(Verdicts given.) 

| 

20 


21 

. 

22 

23 

+ 21 

ì 

25 



7iQ MAIN STMFI 

HARtrORD. CONNECTICUT 


SANDERS. GALE & RUSSELL 

CCHTlMCO iTtNOTVPE REPORTER» 


80S CHUeCH SIMtr 
NEW HAVEN, CONNECTICUT 



u. '. Ci:ir.!CT C1J37 

n w »« HA /£i'* COiifl, 



Uniteli States iHstrict. <Tmirt 


FOR THE 

DISTRICT OF CONNECTICUT 

0 - 

Civil Action file No. 14,908 

KATRINA McEACHERN 

va. . JUDGMENT 

ANDREW CONSIGLIO, an Offlcer In thè New Haven Pollce Dcpt. 
and CURTIS WILLOUCHEY, an Offlcer in thè New llaven Pollce. 

Dcpt. 


This action carne on for trial before thè Court and a jury, Honorable jqn 0. NEWMAN 

, United States Districi Judge, prcsiding, and thè issues ha\l.ig been duly tried and 
thè jury having duly rcndered its verdiet, 

It is Ordercd and Adjudgcd that plalntiff recover nothlng of thè defendants and 
that this action be and ls hereby dlsmlssed. 








